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UNITED STATES ENVIROf*MENTAL PROTECTION AGENCY 
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AND COYILIAYCE 

YONKONYG 

MEMORANDUM 

SUBJECT: Prepara t ion  of 

FROM: 
Associate  

TO: Regional Counsels, Regions I - X  

On August 8 ,  1984, t h e  RCRAICERCLA Case Management Handbook 
was provided t o  t h e  EPA Regional Of f i ces  t o  a s s i s t  you and your
s t a f f  i n  t h e  p repa ra t ion  of j u d i c i a l  r e f e r r a l s  under RCRA and 
CERCLA a u t h o r i t i e s .  The purpose of  t h i s  guidance was t o  
d e s c r i b e  t h e  process  of assembling a c a s e  and t o  c l e a r l y  i d e n t i f y
t h e  requirements f o r  a l l  hazardous waste r e f e r r a l  packages. EPA. 
'must a s s u r e  t h a t  c a s e s  r e f e r r e d  t o  t h e  Department of  J u s t i c e  area-
complete and can be f i l e d  wi th in  60 days of r e f e r r a l .  

Experience with t h e  implementation of t h e  Case Management
Handbook has ind ica t ed  t h a t  f i l i n g  by t h e  Department of J u s t i c e  
has  been delayed i n  some c a s e s  by t h e  fol lowing problems wi th  
t h e  r e f e r r a l  packages: 

Demand L e t t e r s .  For c o s t  recovery cases. t h e  Region
should send Demand Letters and a l low t h e  response time 
t o  run before  r e f e r r a l .  Where p rospec t ive  defendants  
a r e  w i l l i n g  to  s e t t l e ,  t h e  se t t l emen t  can  be worked 
ou t  be fo re  r e f e r r i n g  a complaint (and consent  decree)
for f i l l n g  or poss ib ly  obv ia t ing  t h e  need t o  f i l e .  

0 S e t e l k s e n t  Negot ia t ions.  I n  most cases, l i m i t e d  
aea lmen t  neno t i a t ione  with i d e n t i f i e d  teaDonsibla  

be completed p r i o r  t o  t h e  re'ferral of a 
Thin preference  f o r  conducting

reques t ing  that t h e  Department
of  j u d i c i a l  pleading8

in ret  ou t  i n  t h e  Case Management Hnndbook, Chapter 11. 
If t h e  n e g o t i a t i o n s  may r e s u l t  in a consent  decree  

. 
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or Eresent  p receden t i a l  i s s u e s ,  Headquarters or t h e  
Department of J u s t i c e  c a n  be brought i n  informal ly
without  a' referral .  

e 	 Financ ia l  V i a b i l i t y  of P o t e n t i a l  Defendants. It  is 
important t h a t  a l l  r e f e r r a l s  c o n t a i n  complete information 
based o n  thorough r e sea rch  regarding the- f i n a n c i a l  
s t a t u s  and insurance  assets of  p o t e n t i a l  defendants.  
Chapter 111 o f  t h e  Case Management Handbook d e s c r i b e s  
t h e  con ten t s  of a hazardous waste referral ,  inc luding
t h e  types of information r equ i r ed  regard ing  p o t e n t i a l
defendants.  

e 	 Endangerment Assessment. A complete endangerment 
assessment must be included i n  a l l  r e f e r r a l  packages
f o r  CERCLA 1106 and RCRA S7003 cases. The endangerment 
assessment skould c o n t a i n  information s u f f i c i e n t  t o  
e s t a b l i s h  a prima facie imminent hazard claim. 
Appendices twu a n d r h r e e  of t h e  Case Management Hand-
book c o n t a i n  a c h e c k l i s t  of facts necessary for imminent 
and s u b s t a n t i a l  endangerment cases. 

a Cost Documentation. The Region must submit a c c u r a t e  
c o s t  recovery check l ists  t o  WPE a t  least  s i x  weeks 
p r i o r  t o  submit t ing t h e  r e f e r r a l  package t o  .Headquarters.
This  w i l l  ensure t h a t  cost  recovery cases r e f e r r e d  t o  
t h e  Department of  Justice w i l l  have thorough cost 
documentation as requ i r ed  by t h e  Case Management Hand-
book, Appendix one. 

The Department of Just ice  is r equ i r ed  t o  f i l e  a complaint
w i t h i n  60 days of t h e  referral from EPA. The 60 day pe r iod  is 
intended t o  allow t h e  Department of J u s t i c e  t o  review t h e  
l i t i g a t i o n  r e p o r t  and prepare  its f i n a l  pleadings.  The 60 day
period is not intended t o  allow t h e  Agency time t o  provide
supplemental  information for t h e  referral package or make 
i n i t i a l  c o n t a c t  v i t h  the defendants  regard ing  t h e  p o s s i b i l i t y.= 
of r e t t l  I-

A l l  a t o  t h e  Department of Jurt ice  t o  d e l a y  the 
f i l i n g  0 .beyond t h e  60 day per iod  oust  be made by the 
As sist an  strator for  OEM. To o r i g i n a t e  such a reques t .
the Beeion & a t w r i t e  t h e  b s i s t a n t  Administrator for OEQI.
Any reques t  by t h e  Region to  O E M  to  extend t h e  f i l i n g  date of 
an a c t i o n  should be oade be fo re  t h e  60 day per iod  a t  t h e  Depart
ment of Justice has  run. -have in fo rma l ly  rtressed t o  the  
Department t h a t  t h e  f i l i n g  of cases rhould not  be delayed i n  
reliance on the  Region's i n t e n t i o n  t o  r e q u e s t  such a de lay .  
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''e. 

EffectLye*-prosecution of  hazardous waste c a s e s ,  once 

r e f e r r e d  tog the  Department of J u s t i c e ,  is a c r i t i c a l  element 
of t h e  Agency's enforcement s t r a t e g y .  Compliance wi th  t h e  
procedures se t  o u t  above and i n  t h e  Case Management Handbook 
w i l l  assure t h a t  m a t t e r s  appropr i a t e  for j u d i c i a l  enforcement 
w i l l  be referred and f i l e d  i n  a t imely  way. If you have any
ques t ions  regarding t h e s e  procedures ,  p l ease  c o n t a c t  me. 

cc: Gene A. Lucero, Di rec tor .  OWPE 
David T. Buente. Acting Chief ,  Environnental  Enforcement 

Sec t ion ,  WJ 
Richard H. Hays, Senior Enforcement Counsel 
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